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Employment Update: 
What’s New that You Need to Know about NOW



• EMPLOYEE/INDEPENDENT CONTRACTOR?

• “JOINT EMPLOYER” DEFINITION

• ACA UPDATE

• SOCIAL MEDIA

• BULLYING IN THE WORKPLACE
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Employee or Independent Contractor?



Employee or Independent Contractor?

Independent contractors and employees are not the same and it’s important 
to understand the difference in order to avoid costly legal consequences.

An Independent Contractor:
• Operates under a business name.
• Has his/her own employees.
• Maintains a separate business 

checking account.
• Advertises his/her business’ services.
• Invoices for work completed.
• Has more than one client.
• Has own tools and sets own hours.
• Keeps business records.

An Employee:
• Performs duties dictated or 

controlled by others.
• Is given training for work to be 

done.
• Works for only one employer.



Employee or Independent Contractor?

Why does the Distinction Matter?

• If an independent contractor is discovered to meet the legal definition 
of an employee, your employer may be required to:

• Reimburse them for wages & overtime that should have been paid 
to them under the Fair Labor Standards Act (FLSA). 

• Pay back taxes and penalties for federal and state income taxes, 
Social Security, Medicare, and unemployment.

• Pay any misclassified injured employees workers’ compensation 
benefits.

• Provide employee benefits, including health insurance, retirement, 
etc.



How do you Determine if an Individual is an 
Employee or Independent Contractor?

• While there is some variance on what test to use to determine if an individual 
is an independent contractor or not, the following guidelines should be taken 
into account regardless:
• The extent to which the services rendered are an integral part of the 

principal’s business.
• The permanency of the relationship.
• The amount of the alleged contractor’s investment in facilities & 

equipment.
• The nature and degree of control by the principal.
• The alleged contractor’s opportunities for profit & loss.
• The amount of initiative, judgment or foresight in open market 

competition with others that is required for the success of the claimed 
independent contractor.

• The degree of independent business organization & operation.



Carlson v. FedEx Ground Packing Systems

• The primary issue in this case was whether drivers who work for FedEx in 
Florida are employees or independent contractors. 

• The Eleventh Circuit held that whether FedEx drivers are employees or 
independent contractors is ultimately a jury question.  

• Though the agreement between the parties specified that the drivers were 
independent contractors, the court said that conclusory language was not 
determinative, given that other contract provisions and procedures gave 
FedEx control over certain employment aspects.  



Carlson v. FedEx Ground Packing Systems
What does this mean for Employers in Alabama?

• This case leaves open the question of how Alabama courts should 
determine the status of an employee. 

• Currently, Alabama uses a reserved right of control test to 
determine whether a worker is an employee or an independent 
contractor.
• For one to be an employee, the other party must retain the right to 

direct the manner in which the business shall be done, as well as the 
accomplished result. 

• If the right of control extends no further than directing what is to be 
ultimately accomplished, an employer-employee relationship is not 
established.

• If an individual retains the right to direct the manner in which the task 
is to be done or if that individual does in fact dictate the manner of 
operation, then an employer-employee relationship is established.



Alabama: Right of Control Test

• The factors to be considered in determining whether an individual or 
an entity has retained the right of control include: 

• Direct evidence demonstrating a right or an exercise of control;
• The method of payment for services; 
• Whether equipment is furnished; and
• Whether the other party has the right to terminate the 

employment. 
Susan Schein Chrysler Dodge, Inc. v. Rushing, 77 So.3d 1203, 1208 (Ala. Civ. App. 2011).



“Joint Employer”



What is a “Joint Employer?”

• The term “joint employer” is not mentioned by Congress in the 
National Labor Relations Act (NLRA) or the FLSA. 

• This term of art was created by the NLRB to reach independent 
companies that:  
• Share control/co-determine employment terms of another 

company’s workers.
• Exercise that control in a manner that is “immediate and direct.”
• Does not apply where the companies are not legitimately 

separate legal entities. 

• Most importantly, joint employers are jointly and severally 
liable for compliance with, and violations of, the FLSA including 
but not limited to wage and overtime violations. 



“Joint Employer” Definition

• However, recently the definition of “joint employer” has been in flux 
among federal agencies and courts. 

• In January 2016, the Department of Labor (DOL) issued a definition of 
joint employer status under the FLSA that is even broader than the 
definition of joint employer set by the NLRB. In it’s guidance the DOL sets 
forth two types of joint employment: horizontal and vertical.

• Employers need to understand that joint                                                        
employment is an enforcement priority with                                                            
the DOL, therefore they need to make sure to                                            
understand the DOL’s two types of joint                                                       
employment and re-asses operations that are                                                
vulnerable to a joint employer investigation. 



Vertical Joint Employment

• Under the DOL guidance, vertical joint employment exists where the 
employee has an employment relationship with one employer and the 
economic realities show that he or she is economically dependent on, and 
thus employed by, another entity involved in the work. 

• Seven factors that suggest vertical joint employment are:
• Directing, controlling or supervising the work performed.
• Controlling employment conditions.
• The permanency and duration of the relationship.
• The repetitive and routine nature of the work.
• Whether the work is integral to the business.
• Whether the work was performed on the premises.
• Whether the work was administrative functions commonly performed 

by employers.



Horizontal Joint Employment

• Under the DOL guidance, horizontal joint employment exists where 
the employee has employment relationships with two or more employers 
and the employers are sufficiently associated or related with respect to the 
employee such that they jointly employ the employee.

• The following facts, may be relevant when analyzing the degree of 
association between two employers:
• Does one employer own part or all of the other? 
• Do the employers share control over operations, such as hiring, firing, 

payroll, advertising, and overhead?
• Are the employers’ operations intermingled?
• Does one employer supervise the work of the other?
• Do the employers treat employees as a pool available to both of them?
• Do the employers share clients or customers?



“Joint Employer” Compliance

• Regardless of the “joint employer” definition, if an employer is 
considering contracting with a staffing agency, it should ask many due-
diligence questions upfront, including: 

• Whether the staffing agency has conducted a wage and hour audit?

• What indemnification would it provide in the event of a joint 
employer lawsuit?

• Does it have Employment Practices Liability Insurance?

• What happens if both companies are sued—are they both on their 
own or is there joint and several liability?



ACA UPDATE



ACA Compliance
2016 has been a major compliance year for the ACA, with many disclosure and 
notification requirements taking effect such as the following:

• Employer Health Coverage Reporting 
• Effective in 2015, employers with 100 or more full-time employees are 

required to report employee health coverage to the IRS. 

• Effective in 2016, employers with at least 50 but fewer than 100 full-time 
employees will also be required to report employee health coverage to the 
IRS.

• Employer Mandate for Medium Sized Employers
• For employers with 50-99 full-time (or equivalent) employees, the “Play 

or Pay” mandate is now in effect for plan years beginning on or after 
January 1, 2016. 

• To avoid compliance penalties employers must offer “minimum essential 
coverage” to full-time employees and their dependents that is “affordable” 
and provides “minimum value.” 



ACA Compliance

• Track Employee Hours Carefully
• All employers who employ 50 or more full-time (or equivalent) employees

are now subject to the employer shared responsibility mandate.

• The number of hours worked, or “hours of service,” dictates whether an
employee is a “full-time employee” within the meaning of the ACA.

• Therefore, it is important for large employers, or those close to 50
employees, to track employee hours carefully in order to determine if
coverage must be offered and to whom it must be offered to. Disability
pay, military leave, holidays, and any other paid time off must be included
in the “hours of service” calculation.

• Summary of Benefits and Coverage (SBC) Disclosure
• Effective 2016, employers who offer healthcare coverage are now required

to provide employees with a standard SBC form explaining what their
plan covers and what it costs.



ACA Compliance: Cadillac Tax

• Beginning January 1, 2018, the ACA will impose a 40% excise tax on
high-cost group health coverage known as the “Cadillac tax.”

• The Cadillac tax taxes the amount by which the monthly cost of an
employee’s applicable employer-sponsored health coverage exceeds the
annual limitation.

• Employers will be responsible for calculating the Cadillac tax owed for
each employee’s employer sponsored coverage, as well as the share
attributable to each coverage provider.

• If the employer fails to accurately calculate
the excess benefit, and as a result the
coverage provider pays too little tax, the
employer will be subject to a tax penalty.



Zubik v. Burwell

• Originally, the ACA required that all health insurance companies include 
contraceptive care in their plans.

• Citing religious beliefs, some groups, including Hobby Lobby, challenged the 
mandate, and the Supreme Court ruled in 2014 that private companies like 
Hobby Lobby could be exempt from providing such coverage.

• Now various groups of religious non-profits have challenged the ACA’s 
contraceptive mandate in this consolidated action. 

• Under ACA regulations, the non-profits were required to notify the 
government that they object to providing their employees with insurance 
coverage for contraceptives. The government would then order the non-
profits’ insurers to provide the coverage as part of the employee policy, at no 
cost to the employer.

• Zubik is centered on whether the government’s workaround for faith-based 
groups that object to providing health coverage for various forms of 
contraception is overly burdensome and violates their religious freedom.



Zubik v. Burwell

What does this mean for Employers?

• In this decision, the Supreme Court sent cases back to the appellate level, the 
justices said there could be a way for religious non-profits and for the 
government to find a way for women to have access to birth control under the 
ACA without having the religious beliefs of those involved violated.

• Implications for Employers?
• Depending on the outcome of these non-profit cases, some closely held 

private corporations may challenge the accommodation 
as applied to them, contending that the accommodation 
still substantially burdens the corporation.

• The outcome of all of these cases will determine if the 
employees and dependents of these corporations, and 
potentially other firms that are eligible for the 
accommodation, will have access to no cost contraceptive 
coverage as intended under the ACA.  





Social Media: A Tool for Businesses

• Business recruiters often use social media to find potential 
employees.
• A 2014 study shows that 94% of recruiters use, or plan to use, 

social media for recruiting. 
• 89% of recruiters report having hired someone using LinkedIn.
• 26% have used Facebook.
• 15% have used Twitter.

• Businesses also use social media to check an applicant’s 
credentials.
• At least 50 million individuals in the U.S. maintain “blog” diaries of 

their daily activities and at least 100 million post profiles on social 
media sites.

• These sites are commonly used to do a “background check” on an 
applicant.



BUT… is it legally permissible to use social 
media to conduct background checks?

• Because information posted on the Internet is voluntary, 
employers generally are not restricted from accessing 
information.
• However, employers may not engage in misrepresentation or sneaky 

means to gain entry to a site deemed to be private.

• While the majority of employers are fair and 
good-intentioned when it comes to using social 
media for hiring and background checks, 
there is a huge potential risk to this practice                                            
in the form of employment discrimination 
actions.



BUT… is it legally permissible to use social 
media to conduct background checks?

• Because users often display all of their information publicly, the 
employer can easily determine an employee’s race, marital 
status, age and other factors that may be illegal to consider 
during the hiring process.

• Because an employer could find itself entangled in allegations of 
employment discrimination, here are some practices that 
may help avoid such allegations:

1. Keep track of all information reviewed or considered in the hiring 
process.

2. Use someone uninvolved in the employment decision to pre-screen 
applicants’ social media pages and redact any information that is 
improper to consider.



Can an Employer Terminate an Employee 
Because of Social Media Content?

• Due to growing concerns from employees who have been 
terminated for social media use, the NLRB has issued a report to 
illustrate under which circumstances a firing was justified and 
when it was not.

• The NLRB pointed out two things: 
• Some states are “right-to-work” states, such as Alabama, in 

which an employer can fire an employee for any reason, 
provided that the firing is not because the employee is a 
member of a protected class. 

• The 1st Amendment right to free speech only applies to a 
person’s interaction with the government and private employers 
can fire someone based on things they say.



Triple Play Sports Bar & Grill v. NLRB

• This case is an example of the NLRB finding that termination due to an 
employee’s social media use was NOT justified. 

• The Second Circuit:
• Affirmed the NLRB’s conclusion that a restaurant violated the NLRA 

by firing nonunion employees who were caught venting on Facebook 
about having to pay extra taxes due to their employer’s alleged tax 
withholding mistakes. 

• Held that the employees’ respective comments and “Likes” were 
protected concerted activity under Section 7 of the NLRA because 
they both related to ongoing employee concerns over the employer’s 
workplace tax withholding and their resulting tax liabilities.

• The court also concluded that the employees’ Facebook 
communications were not so disloyal or defamatory as to lose the 
protection of the Act. 



Triple Play Sports Bar & Grill v. NLRB: 

What does this mean for Employers?

• The Second Circuit’s decision underscores that it won’t be easy to get the 
courts to rein in the NLRB’s expansive view of employee rights to engage 
in communications and activity on social media that are contrary to their 
employers’ interests.

• To help avoid liability, employers should therefore:
• Have their social media policies reviewed by experienced counsel; and

• Understand, before disciplining employees for any 
communication or activity on social media, that 
otherwise protected communications or activities 
will not lose their protection under the NLRA simply because they 
disparage or are uncomplimentary of the employer, contain statements 
that are not true or contain profanity.



Can an employer regulate whether employees 
spend work time visiting social media sites?

• Employers often desire to seek to restrict or                                           
limit employees’ use of social media as it 
relates to their employment.

• For example, the employer may decide                                                        
to prohibit altogether employees’ use of 
social media on company-issued devices,                                                    
or limit social media activity during 
working hours.

• Unless a state statute prohibits monitoring work time, there is no 
other impediment to an employer monitoring how much time 
employees spend on productive activities or on non-productive 
activities, such as visiting social media sites.



Employer Monitoring of Social Media in the 
Workplace

• An employer can monitor an employee’s social media use, so long 
as it does not violate any statute or ethics rule.
• Courts have even upheld terminations resulting from an employer’s 

monitoring of an employee’s social media discussions.

• But employers must be careful about secretive conduct. Employers 
have been sued after secretly monitoring social media use, such as 
when they have had to engage in trickery or duress in order to 
access the media.
• Some state laws as well as the federal Stored Communications Act, 

prohibit intentionally accessing or exceeding authorization to access 
stored electronic communication as previously discussed. 

• However, if it is stored on a work computer it may not violate the law.



Social Media Policy 

• The best practice is to have a policy which addresses not 
only computer use, licensing and access to the internet, 
but also the new evolving  issues concerning social media 
and e-mail communication. 

• However, it is not sufficient to simply have a policy.
• Employers need to enforce their policies, as well as to 

train employees regularly about what is expected and 
what is prohibited.



An Effective Social Media Policy 

• Policies should be clear about whether employees are allowed to 
use social media at work and if so what the boundaries will be, 
for example: 
• Whether employees may access their accounts on their own personal 

devices and if so for how much time during the work day. 

• If employees are able to access social media on work computers and if 
so for what purposes. 

• If employees are allowed to post photos from work events.

• Policies should contain a workplace anti-harassment policy that 
includes using the computer, internet or social media for such 
harassment.



An Effective Social Media Policy 

• An informal review of an employee 
such as recommending someone on 
LinkedIn or “friending” a 
subordinate on Facebook

• Making any statements about 
colleagues on a social media site.

Managers or supervisors should be warned against 
making any social media postings which contain:



Bullying in the Workplace



What is Workplace Bullying?

Workplace Bullying is repeated, health-harming and/or mistreatment 
of one or more persons (“targets”) by one or more perpetrators. 
• It is abusive conduct that is: threatening, humiliating or intimidating;
• Work interference—which prevents work from getting done; or
• Verbal abuse.

Workplace Bullying...
• Is driven by the perpetrators’ need to control the targeted individual(s).
• Is initiated by bullies who choose their targets, timing, location and 

methods.
• Sometimes escalates to involve others who side with the bully, either 

voluntarily or through coercion.
• Undermines legitimate business interests when bullies’ personal agendas 

take precedence over work itself.



Convincing the CEO There’s a Problem

• Auditing employees can help prove to upper management that 
supervisors who seem to get results may actually be bullying their 
employees. 

Some sample questions to ask during such an 
audit might include:

• Have you ever been bullied at work? 
• What form of bullying was it?  
• On a scale of 1 to 5, how often do you experience [insert bullying 

behaviors]? 
• How is your job performance affected by these behaviors? 



Training for Bullying in the Workplace

Training for Bullying in the Workplace can include: 
• Educating workers and managers on what bullying looks like.
• Showing victims how to stand up for themselves. 
• Urging those who witness bullying to come forward.  
• Showing bullies how to listen and give feedback in a way that isn’t 

aggressive.  
• Showing leaders how to be assertive with bullies. 



Questions?

Brooke M. Nixon
Direct Phone: (205) 469-2410

E-mail: bnixon@rosenharwood.com 



The slides contained in this presentation do not purport to offer legal
advice in any form, are not comprehensive legal assessments, and may
include the individual opinion of the writer. A reader's particular legal
position is dependent upon the facts of the situation. The reader should
contact an attorney for application of the law and regulations to the
specific fact situation.

We are required by IRS Circular 230 to inform you that any statements
contained herein are not intended or written to be used, and cannot be
used, by you or any other taxpayer, for the purpose of avoiding any
penalties that may be imposed by federal tax law.

Alabama State Bar rules require the following: “No representation is 
made that the quality of the legal services to be performed is greater 
than the quality of legal services performed by other lawyers.” 

Disclaimer


